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BEFORE THE 

Federal Communications Commission 
WASHINGTON, D.C. 20554 

In the Matter of    ) 
      ) 
Petition of Dental Solutions, Inc.   ) 
  D/B/A Hogan Dental Laboratory  ) CG Docket No. 05–338 
for Retroactive Waiver of    ) 
47 C.F.R. § 64.1200(a)(4)(iv)   ) 

PETITION FOR RETROACTIVE WAIVER 

 Pursuant to 47 C.F.R. § 1.3, Dental Solutions, Inc. D/B/A Hogan Dental Laboratory 

(“Hogan Dental Lab” or “Petitioner”) 1  through its attorneys, respectfully requests that the 

Federal Communication Commission (“FCC” or “Commission”) grant a retroactive waiver of 

liability with respect to any facsimile advertisements sent by Petitioner with the prior express 

invitation or permission of the recipients or their agents, but which did not contain the opt-out 

notice required under 47 C.F.R. § 64.1200(a)(4)(iv).

INTRODUCTION

 Petitioner fabricates fixed dental restorations, such as crowns and bridges.  Petitioner 

works directly with dentists, who are its sole customers. 

 Petitioner and two of its shareholders are defendants in a putative class action lawsuit in 

the Northern District of Illinois for allegedly sending unsolicited fax advertisements in violation 

of the Telephone Consumer Protection Act (“TCPA”). The complaint asserts a private right of 

action under the TCPA as well as numerous state law claims.  See Clemens v. Bhatti, Case No. 

1 Hogan Dental Lab’s shareholders, Tripat K. Grewal and Gagandeep S. Bhatti, join in this 
petition.
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1:14–CV–09001 (N.D. Ill.) (“Bhatti litigation”). (Complaint filed Nov. 10, 2014 attached hereto 

as Ex. A.)

 Although formal discovery has not yet commenced, Petitioner asserts that many of the 

faxes at issue in the Bhatti litigation were in fact solicited, rather than unsolicited. To that end, 

Petitioner fully intends to raise the affirmative defense of consent in that action. Significantly for 

purposes of this Petition, however, the plaintiff in the Bhatti litigation has asserted that the 

affirmative defense of consent is “conditioned upon the provision of an opt-out notice that 

complies with the TCPA” (Ex. A. ¶ 17), and that Petitioner did not provide any such notice. (Id. 

¶ 15.) In other words, the plaintiff contends that Petitioner may not raise (or prove) the 

affirmative defense of consent because it allegedly failed to include the opt-out notice required 

by the TCPA.

 The FCC has recently acknowledged, however, that there was reasonable uncertainty as 

to senders’ obligation under the TCPA to include opt-out notices on solicited faxes. In an order 

released on October 30, 2014 (the “October 2014 Order”), the Commission acknowledged that a 

previous order regarding the requirement that opt-out notices be provided on solicited 

advertisements was confusing, and thus granted numerous retroactive waivers to certain senders 

of fax ads.2  Specifically, the waivers provided “temporary relief from any past obligation to 

provide the opt-out notice to [recipients who previously consented to receive fax ads].”3  The 

FCC’s October 2014 Order invited similarly situated parties to seek retroactive waivers, as well.4

2 CG Docket Nos. 02–278, 05–338, FCC 14-164 (rel. October 30, 2014) ¶ 24 (citing Rules and 
Regulations Implementing the Telephone Consumer Protection Act of 1991, Junk Fax Prevention 
Act of 2005, CG Docket Nos. 02–278, 05–338, Report and Order and Third Order on 
Reconsideration, 21 FCC Rcd 3787 (2006)).
3 Id. ¶ 1. 
4 Id. ¶ 2. 
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 As explained more fully below, Petitioner is similarly situated in all material respects to 

those parties who have already received waivers in that Petitioner is potentially subject to a 

significant damage award on the basis of an FCC order that the Commission has already found 

engendered significant uncertainty and confusion.  Accordingly, pursuant to the Commission’s 

October 2014 Order and 47 C.F.R. § 1.3, Petitioner respectfully seeks a retroactive waiver of 42 

C.F.R. § 64.1200(a)(4)(iv) for all faxes previously sent by Petitioner or on its behalf for which it 

had obtained the recipient’s consent.5

ARGUMENT 

 A waiver of the Commission’s rules may be granted for good cause shown – that is, if, 

(1) special circumstances warrant a deviation from the general rule, and (2) the waiver would 

better serve the public interest than would application of the rule.6  In its October 2014 Order 

granting retroactive waivers of the opt-out notice requirement, the Commission concluded that 

both of these conditions were satisfied.

 First, the Commission found that the confusion surrounding the applicability of the opt-

out requirement to solicited fax ads constituted “special circumstances” that warrant a deviation 

from the general rule.7  Second, the Commission found that this confusion potentially subjected 

numerous senders to significant damage awards, and that therefore waiver served the public 

5 Significantly, granting the requested waiver would not resolve any factual issues in the Bhatti
litigation, including whether the faxes at issue in that case were solicited or unsolicited. See id.
¶ 31. Rather, the waiver would simply relieve Petitioners of any past obligation to provide the 
opt-out notice to recipients who consented to receive fax ads.
6 Id. ¶ 23 nn.82–83 (citing, inter alia, 47 C.F.R. § 1.3; Northeast Cellular Tel. Co. v. FCC, 897 
F.2d 1164, 1166 (D.C. Cir. 1990)); see also 47 C.F.R. § 1.925(b)(3)(i)–(ii) (the Commission may 
grant a waiver where the underlying purpose of the rule(s) would not be served or the factual 
circumstances would render application of the rule inequitable, unduly burdensome or contrary 
to the public interest). 
7 October 2014 Order ¶¶ 24–26.
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interest better than application of the rule.8  These findings apply with equal force to Petitioner, 

and therefore good cause exists to grant a retroactive waiver in this case, as well. 

A. Special Circumstances Warrant Deviation From The Rule Because The FCC’s Prior 
Orders Caused Confusion Regarding The Opt-Out Notice Requirement for Solicited 
Fax Ads. 

 As chronicled in the Commission’s October 2014 Order, confusion surrounding the opt-

out notice requirement for solicited fax ads arose from two sources: (1) a footnote in a 2006 FCC 

order providing that “the opt-out notice requirement only applies to communications that 

constitute unsolicited advertisements,”9 and (2) a lack of explicit notice that the Commission was 

contemplating an opt-out requirement on fax ads sent with the prior express permission of the 

recipient.10  With respect to the footnote in particular, the FCC found that “[t]he use of the word 

‘unsolicited’ … may have caused some parties to misconstrue the Commission’s intent to apply 

the opt-out notice to fax ads sent with the prior express permission of the recipient,” and “caused 

confusion or misplaced confidence regarding the applicability of this [opt-out notice] 

requirement to faxes sent to those recipients who provided prior express permission.”11 The FCC 

concluded that the confusion caused by the footnote, combined with the aforementioned lack of 

explicit notice, constituted special circumstances that warranted deviation from Section 

64.1200(a)(4)(iv).12

8 Id. ¶ 27. 
9 Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, Junk
Fax Prevention Act of 2005, CG Docket Nos. 02–278, 05–338, Report and Order and Third 
Order on Reconsideration (2006) (“Junk Fax Order”), 21 FCC Rcd 3810, n.154 (emphasis 
added).
10 October 2014 Order ¶ 25. 
11 Id. ¶ 24. 
12 Id. ¶ 26.
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 The circumstances of this case are identical in all material respects to those presented in 

the 2014 October Order. Indeed, there is “nothing in the record here demonstrating that the 

[P]etitioner understood that [it] did, in fact, have to comply with the opt-out notice requirement 

for fax ads sent with prior express permission but nonetheless failed to do so.”13  Accordingly, a 

finding of “special circumstances” is warranted here, as well. 

B. A Retroactive Waiver Would Better Serve the Public Interest Than Would Inflexible 
Application of the Rule. 

 Granting a retroactive waiver to Petitioner would also serve the public interest.  As the 

Commission noted in its October 2014 Order, the lack of explicit notice and the contradictory 

footnote from the FCC’s 2006 order “resulted in a confusing situation for businesses or one that 

caused businesses to mistakenly believe that the opt-out notice requirement did not apply,” 

leaving certain businesses potentially subject to significant damage awards under the TCPA.14

The FCC determined that, on balance, it served the public interest to grant retroactive waivers of 

Section 64.1200(a)(4)(iv) to ensure that any such confusion did not result in inadvertent 

violations of the opt-out requirement for solicited fax ads.15

 Here, too, the public interest is best served by granting a retroactive waiver to Petitioner.  

Petitioner is currently a defendant in a putative class action that will potentially subject it to 

significant attorneys’ fees, litigation expenses, and enormous penalties.  Moreover, Petitioner has 

already taken measures to ensure future compliance with Section 64.1200(a)(4)(iv).

13 Id.
14 Id. ¶ 27.
15 Id.
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CONCLUSION 

 Simply put, Petitioner is similarly situated in all material respects to those entities who 

received waivers in the Commission’s October 2014 Order.  In light of the confusion over the 

Commission’s rules concerning the provision of opt-out notices for solicited fax ads, and 

Petitioner’s potentially enormous liability relating to its sending of solicited fax ads, the public 

interest is best served by granting a retroactive waiver to Petitioner. 

 Petitioner therefore respectfully requests a retroactive waiver from liability with respect 

to any facsimile advertisements sent by Petitioner with the prior express invitation or permission 

of the recipients or their agents, but which did not contain the opt-out notice required under 47 

C.F.R. § 64.1200(a)(4)(iv). 

Date:  December 31, 2014   Respectfully submitted, 

DENTAL SOLUTIONS, INC. D/B/A
HOGAN DENTAL LABORATORY 

By:    /s/ Suyash Agrawal    

Suyash Agrawal 
  suyash@agrawalevans.com 
Hillary Weis Coustan 
  hillary@agrawalevans.com 
AGRAWAL EVANS LLP 
308 W. Erie Street – Suite 502 
Chicago, Illinois 60654–3924 
(312) 448-8800 main 
(312) 445-9949 facsimile 

Counsel for Petitioner 
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